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IN THE SUPREME COURT OF THE
STATE OF UTAH.
A.M. BELL,
Plaintiff and Respundent

vs.
PARLEY P. JONES,
Defendant and A.ppeUatnt.

Abstract of Record.

LEON FONNESBECK,
Attorney for Defen,dant and Appellant.

Appeal from the District Court of the First Judicial
District of the State of Utah, in and for Cache County.
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IN THE SUPREME COURT OF THE
STATE OF UTAH.
A.M. BELL,
Plaint1:{f and Respunderr.t

vs.

PARLEY P. JONES,
Defendant and A.ppellarnt.

COMPLAINT.
Plaintiff alleges:

-

That about the 20th day of .Iul~,__l934, defendanL-executed and_de1ivere.d__to Alfi:ed.-J..._BellJ?.is promissory note
for $850.00; no part of which has been paid except interest
at 4 per cent has been paid up to August 12, 1937, arnd
$142.37 on the principal.
Said note provides for attorney's fees and that $50.00
is reasonable attorney's fees.
"\Vherefore, plaintiff prays for judgment for the balance due on the note, plus $50.00 attorney's fees and cost
of court.
(Duly verified.)

(Tit,le of Court and Cause.)
As Answer to plaintiff's Complairnt, defendant admits,
denies and alleges as follows:
Admits the execution of the note as alleged.
As further and separate answer, defendant alleges:
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That on or about the 13th day of August, 1934, defendant was consummating a loan from the Federal Land
Bank of Berkeley, California, and that at said time, defendant's creditors, including the payee of the said note,
Alfred J. Bell, signed a separate ·scale down agreement
and represented that they would take and accept a
certain specific sum in each instance as settlement and
full satisfaction of the existing obligations then owing by
Parley P. Jones to said creditors. ·That Alfred J. Bell, as
one of defendant's creditors, signed th~ scale down agreement with the Federal Land Bank to accept $150.00 as
settlement and satisfaction in full of the existing obligation between the said Alfred J. Bell and defendant. That
the then existing obligation by this defendant to Alfred J.
Bell was the promissory note sued on herein, and that
only.
That in pursuance of said scale down agreements,
the said loan wa:s consummated and the Federal Land
Bank paid each of the creditors 3JS per their scale down
agreement, and on or about October 19th, 1934, paid said
Alfred J. Bell the sum of $150.00, i!n pursuance of ·said
~scale down agreement as settlement and full satisfaction
of the obligation, to-wit: the promissory note herein sued
on, then owing by the defendant to the said Alfred J.
Bell.
That said note has thus been paid, settled and compromised in full, and defendant is entitled to an order
directing that the said note be delivered up and cancelled.
Wherefore, defendant prays that plaintiff take nothing by reason of h1s ·complaint; that the note ·sued on be
delivered up and cancelled and the defendant dismissed,
hence with his costs.
(Duly ve.rified.)
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AMENDED AND SUPPLMENTAL COMPLAINT.
(Title of Cou.rt arnd Cause.)
Plaintiff repeats allegations in original complaint,
and alleges that one more installment has be-come
d1.:e on said note and that $100.00 is a reasonable attorney·s fee, and adds the following allegation:
5th. That on or about the 15th day of June ,1936,
the plaintiff for a valuable .consideration, purchased the
aforesaid note from the payee, Alfred J. Bell, and became the bona fide holder thereof, in due course of business and plaintiff is now and at all times since the 15th
day of June, 1936, has been the bona fide holder of said
note without notice of defect in the title thereof.
Wherefore, plaintiff prays judgment as set out in
complaint, including $100.00 attorney's fees.
(Duly verrfied.)

ANSWER AND COUNTERCLAIM TO AMENDED
AND SUPPLEMENTAL COMPLAINT.
(Title of COtUrt and Cause.)
Defendant re-alleges that Alfred J. Bell signed the
scale down agreement with the Federal Land Bank, to
accept $150.00 as full satisfaction of the existing obligation due from defendant Parley P. Jones; and that in
pursuance of such scale down agreement, the said loan
was consummated and the Federal Land Bank paid the
said Alfred J. Bell the said sum· of $150.00, and that said
.note has thus been paid, compromised and settled in full.
As a further answer and as a counterclaim to said
amended and supplemental complaint, this defendant
alleges that although the said note herein sued on by the
plaintiff had been fully compromised, paid, and settled as
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herein above alleged, the . plaintiff herein wrongfully
c1aimed and a:s1serted that the defendant was still liable
upon the said note and that the :said plaintiff was the
owner and holder thereof, and this defendant alleges that
through coercion and duress and under a mistake of law,
not knowing as a matter of law, that this defendant had
fully paid and discharged said note, this defendant was
induced to pay to the plaintiff or his assignor, the following sums: $'25.00 to 'March 16, 1935; $15.00 to July 30,
1935; $50.00 to November 12, 1935; $50.00 to September
12, 1936; $50.00 to November 12, 1936; $10.00 to March
12, 1937; and $40.00 to August 12, 1937, making a total
of $240.00, which the plaintiff has thus wrongfully persuaded, induced and coerced the defendant herein, to pay
to the said plaintiff and which money rightfully and legally belongs to this defendant together 'vith legal interest
on each respective amount from date of payment said
interest amounting to $37.00, making a total amount due
from the plaintiff to defendant of $277.70.
Wherefore, this defendant prays judgment as follows:
1. That plaintiff's complaint be dismissed and the
plaintjff take nothing by reason thereof and that the said
note herein sued on, be ordered to be delivered up and
cancelled.
2. That the defendant have judgment against the
plaintiff for the sum of $277.70, as money wrongfully collected by the plaintiff upon the said note· herein sued on,
and for costs of ·court.
(Duly verified.)
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NOTICE TO AMEND ANSWER AND COUNTERCLAIM.

(Title of Court and Cause.)
Notice is duly served and filed to amend answer by:
(a) To substitute the figure $3400.00 in place of
$-1700.00 on line four of paragraph "c";

1111111111

"'II

1 1 1 1 :~

(b) To add an additional paragraph to be known as
3A to read as fullows:
3A. Defendant further alleges that the plaintiff is
estopped and in good conscience and equity should be
estopped from asserting and claiming that the obligation
due from defendant to plaintiff, Alfred J. Bell, at said
time, August 13th, 1934., was $850.00, for the reason that
the said Alfred J. Bell on, or immediately before the
said 13th day of A~_g_!l~t,_ l934, represented to the Federal
Land Bank of Berkeley and/or the Land Bank Commissioner, that the existing obligation at said time from P·arley P. Jones, plairntiff herein, to Alfred J. Bell was
$400.00 and no more, and the said Alfred J. Bell then
and there agreed with the .said Federal Land Bank of
Berkeley and/or the Land Bank Commissionar, in con~ideration of making said loan to Parley P. Jones, to a.ccept the sum of $150.00 and in full satisfaction of the said
existing obligation. Defendant further . alleges that had
the said Alfred J. Bell not represented and agreed to accept ~he said sum of $150.00 as full satisfaction of the
existing obligation due from defendant to him the said
loan of the Federal Land Bank of Berkeley and/or the
Land Bank Commis~sioner, would not have been made.
(DUly veri{ie.d.)
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REPLY.
Plaintiff denies the allegations in the further answer
and supplemental complaint, and alleges "that Alfred J.
Bell never signed a scale down agreement on the note in
question, and even if he did, this plaintiff is the bona fide
purchaser of the said note for value and without notice
and therefore is not effected by the same."
Wherefore, plaintiff prays judgment according to
the prayer of his ·complaint.
(Duly verified.)

SECOND SUPPLEMENTAL COMPLAINT.
(Title of Court and Cause.)
Plaintiff alleges that all of the installments on the
said note are now due and that plaintiff is entitled to
$30.00 additional attorney's fee.
Wherefore, plaintiff prays for judgment on the ~sup
plemental complaint for last installment of $170.00 to
gether with interest. ·
(Duly verified.)

SUPPLEMENTAL ANSWER.
(Titl'e of Court and C.ause.)
Defenda•nt denies that he is now indebted to the
plaintiff or to his assignor, Alfred J. Bell, in any sum
whatsoever and alleges that the indebtedness due from
this defendant to Alfred ·.~. Bell was fully paid by defendant ·signing a note and mortgage to the Utah Mortgage Loan Corporation for $1100.00, Jn or about the 1st
day of December, 1930, which $1100.00 was an obligation
/
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due from Alfred J. Bell to the Utah Mortgage Loan Corportion. That thereafter, the said $1100.00 was. duly
paid by this defendant.
That the purported note sued on herein was executed
and delivered through inadvertance and mistake and
"·ithout consideration.
As a further answer:
That at the time when this defendant was consumr~1atin%' a loan from the Federal Land Bank, towit: about
the 13th day of August, 1934, this defendant did not owe
and was not indebted to Alfred J. :Bell in any sum in excess of $400.00, which ·sum was duly compromised, scaled
down, and settled by the scale down agreement signed by
Alfred J. Bell.

llllllllllllllf

Wherefore, defenda;nt prays that the plaintiff's complaint may be dismissed and defendant have judgment
against the plaintiff on his complaint hereinbefore prayed for.
( Du.ly verified.)

F'INDINGS OF FACT AND CONCL·USIONS OF LAW.
(Title of Court and C.ause.)

The court now finds and decides:
1. That on or about the 30th day of July, 1934, the
defendant executed and delivered to Alfred J. Bell a ·certain promissory note dated on July 30, 1934, in the sum
of $850.00 as set out in paragraph one of plaintiff's
amended and supplemental complaint.
2. That said note ha·s not been paid nor any part
thereof nor any interest thereon, except that interest has
been paid on said note up to the 12th day of August, 1937,
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a.nq $142.37 has been paid on the principal, and that
there is now due and owing and was at the time of filing
the second supplemental complaint the sum of $707.63 on
the principal and $167.26 interest up to this date; that
said note was and is payable in installments and ·all of
the installments ·became due and payable at the time of
the filing of the ·second supplemental complaint, in .this
action a~d interest is figured only from August 12, 1937.
3. That said note provides for the payment of a
reasonable attorney's fee for the collection of said note
and the court finds that $85.00 is a reasonable attorney's
fee to be paid by .said defendant.
4. That on or about the 15th day of June, 1936, the
plaintiff purchased said note and became the owner thereof, but not as a holder in due course· but merely as an assignee of the same from Alfred J. Bell, the payee thereof.
5. That at the time of the execution of ·said note, the
defendant was indebted to plaintiff i'n the sum of $1250.00
and on or about the 13th day of August, 1934, the defendant had negotiations pending for a loan from the Federal
Land Bank of Berkeley, California, and the Land Bank
Commissioner, which said loan was approved and granted
for the sum of $3500.00, but the said defendant was allowed to obligate himself on said deal up to $4700.00 and
said Alfred W. Bell .signed a scale-down agreement for
$400.00 of the amount of money due him and agreed to
take, and did take, therefore, the sum of $150.00 as full
settlement and satisfaction thereof, and took the note in
question for $850.00 as the balance due him after agree~
ing to take a scaledown agreement on the $400.00.
6. That the note sued on in this action represented
the balance due on the purchase price of the following
described land~ to-wit:
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The North half of lot three (3) and all of Lot
four (4) of Block three (3), Plat "D" Logan Farm
Survey, containing thirty (30) acres, less the land
occupied by the O.S.L.R.R. situated in the Northwest quarter of Section Twenty-eight (28), Township Twelve (12) North, Range One (1) East of
the Salt Lake Meridian.
Together with any and all water rights and irrigation ditches belonging or in anywise appertaining there to and especially including twernty-one
(21) shares in the Logan North West Irrigation
Company.
and the same was given for a valuable consideration to
the said Alfred J. Bell, and was not connected with the
amount of money paid to the Utah Mortgage Loa:n Corporation, to-wit: $1100.00, and L. F. Bodrero, to-wit:
$1850.00 paid to them by the said Federal Land Bank of
Berkeley, California, but after taking said amounts into
account, defendant at the time of signing the note in
question was still owing to the said Alfred J. Bell the sum
of $1250.00, $400.00 of which was compromised as above
set forth and the note in question taken as the balance
due. At the time of giving said note, the amount thereof
was not included in the scale-down agreement of the said
Federal Land Bank of Berkeley, California, and/or the
Land Bank Commissioner and was not given on account
of duress or mistake of law or fact and the same was not
paid, compromised or settled, except as set forth in plaintiff's amended and supplemental ·complaint.
7. That the said Alfred J. Bell did not on or about
the 13th day of August, 1934, nor at any other time, report to the Federal Land Bank of Berkeley, California~
and/or the Land 'Bank Commissioner; that the existing
obligations at that time from defendant to Alfred J. Bell
was $400.00 ?-.nd no more, and the said Alfred J. Bell did
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not then and there agree with or to the said Federal Land
Bank of Berkeley, California, and/or the Land Ba:nk
Commissioner, in consideration of making a loan to said
defendant to accept $150.00 in full satisfaction of all of
his existing obligations but the said $150.00 was taken in
satisfaction only of an obligation of $400.00, which obligation was not included nor wa;s any part of the same included in the note sued upon in this action.
8. That any payments made by the defendant were
not due to coercion or dures:S nor under mistake of law or
fact and the plaintiff did not wrongfully persuade or induce the defendant to pay the same, but whatever payInents were made were voluntary payments.
9. That the said note was not executed and delivered through inadvertance and mistake or excusa.ble neglect
and has not been settled by the defendant in assuming
the obligation of Alfred J. Bell in the sum of $1100.00 or
ctherwise and said note was not made without consideratjo:n but was made for a valuable consideration and is a
legal and existing obligation.

CONCLUSIONS OF LAW.
From the foregoing findings of facts, the court now
makes its conclusions of law as follows:
1. That the :note sued upon by plaintiff is a legal,
valid and existing obligation of defendant and the plaintift' is entitled to recover thereof, the sum of $707.63 as
the principal due and interest thereon from the 12th day
of August, 1937., in the sum of $169.26 as provided in said
note.
2. That plaintiff is entitled to recover of the said
defendant the :Sum of $85.00 as attor.ney's fees in this action and the costs of court herein.
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)

3. That the note in question was not compromised,
settled or paid by the said defendant in any way except
as alleged in the plaintiff's complaint.
4. That the said plaintiff is not estopped from asserting and claiming that the note sued upon in this a·ction is
a Yalid and existing obligation and the same was not compromised and :settled on or about the 13th day of August,
1934, or at all and was not included in the scale-down
agreement signed by the said Alfred J. Bell in consideration of making said loan to the said defendant and was
not compromised for the sum of $150.00 or otherwise.
5. That the amount paid by the defendant on said
note herein was not paid under duress, mistake or low or
fact and cannot be recovered back by the said defendant.
6. That defendant is not entitled to recover anything
on his counter-·claim against the said plaintiff.
Judgment ordered accordingly, this 25th day of Nov.
1939.
(Duly ve·rifiedJ

JUDGMENT.

(Title of Court and ·C.ause.)
It .is therefor ordered, adjudged and decreed that
the plaintiff do have a:nd recover of and from the said
defendant the ·sum of $876.89 as principal and interest
and $85.00 as attorney's fees, as the balance due on the
purchase price of the following described land:
The North half of Lot three and all of Lot four of
Block three, Plat "D" Logan Farm Survey., ·containing thirty acres, less the land occupied by the
O.S.L.R.R. situated in the North-west quarter of
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Section twenty-eight, Township twelve North,
Range one East of the Salt Lake Meridian.
Together with any and all water rights and irrigation ditches belonging or in anywise appertaining thereto,and especially including twenty-one
shares in the Logan Northwest Field Irrigation
Company.
That plaintiff is entitled to his costs of court in this
action taxed in the sum of $'25.40.
Judgment rendered this 25th day of November 1939.
(Duly verified.)

EXHIBITS.
Defendant's exhibit "SA" is a mortgage for $1000.00,
dated December 31st, 1930, signed by Alfred J. Bell and
wife and Parley P. Jones and wife, by which Jones assumed $1000.00 of Bell's indebtedness.
Defendant''S "9" is a similar mortgage for $100.00
making a total of $1100.00.
Defendant's "10" is a scale-down agreement by Alfred J. Bell as follows:
AGREEMENT.
The Federal Land !Bank of Berkeley and/or the Land
Bank Commis·sioner, having agreed to make a loan to
Parley P. Jones on certain conditions, which conditions
are made a part of this agreement and among which is
the condition that the applicant's total obligations, both
secured and unsecured, :shall not exceed the amount of
Four Thousand Seven Hundred ·Dollars ($4 700.00) when
said loan is completed;
Now, Therefore, the undersigned creditor of said
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applicant hereby agrees that it will accept the sum of
$150.00 in full satisfaction of the existing obligation of
$400.00 now due it from said applicant and will execute
a full and unconditional release of said obligation upon
the payment of the sum herein agreed to be a·ccepted,
payment to be made in Federal Farm Mortgage Corporation bonds.
Signed: Alfred J. Bell.
Defendant's "11" is the closing instructions showing
the total 1oan granted by the Federal Land Bank to defendant Jones was $3500.00. Paragraph 5, 6. a:nd 7, read
a'E follows:
(5) This loan is approved on condition that all
debts both secured and unsecured are scaled down to an
amount not to exceed $4700.00. We are in receipt of an
Agreement from each of the following, by the terms of
which he agrees to ac·cept the following sum in full satisfaction of his claim:
Louis F. Bodrero ____________________ $1850.00
Utah Mortgage Loa;n Corp. ____ $1100.00
Alfred J. Bell ---------------------------- 150.00
(6) We require that you obtain and forward to this
bank for inspection with the other closing papers. of this
loan, a Warranty Deed executed and acknowledged by
Alfred J. Bell and his wife, conveying to our applicant
the property designated as Parcel No. 2 in the enclosed
mortgages.
(7) You will not issue the order for water stock
until all loan requirements have been or are actually on
the point of being completed. You will also require that
at the time this stock is sent to us, there are no unpaid
and due assessments and water tolls.
We have ·been informed by the applicant that the
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following creditors are to receive approximately the following amounts from loan proceeds:
Approximate Claim
N arne of Creditor
Louis F. Bodrero -------------------------~------------------ $1850.00
Utah Mortgage Loan Corporation ________________ 1100.00
Alfred J. Bell -------------------------------------------------150.00
For your information, we are in receipt of Agreen1ents to Accept Payment in Bonds from the following
creditors of the borrower:
Louis F. Bodrero
Utah Mortgage Loan Corporation
Defendant's "13" is the closed loan statement showing the disbursements of the money.
Defendant's "2 to 5" inclusively are checks by Parley P. Jones to Alfred J. Bell, showing that all payments
were made to the payee of the note, and made subsequent
to the time when plaintiff alleges he became owner of the
note.
Defendant's "6" is an escrow agreement between Alfred J. Bell and wife, as grantors, to Parley P. Jones, as
grantee, of 30 acres less O.S.L.R.R. right-of-way, for
$3200.00, dated February 6th, 1928; and also a-ssignment
hy Alfred J. Bell and Eva S. Bell, assigning all of their
interest in the said Escrow Agreement to the Utah Mortgage Loan Corporation as follows:
ASSI·GNMENT.
For Value Received, we hereby sell, assign, transfer
and set over to Utah Mortgage Loan Corporation, Logan,
Utah~ all our right, title, interest, claim and demand in
and to a certain escrow agreement dated February 6th,
1928, made between the undersigned Alfred J. Bell and
wife, Eva S. Bell, and Parley P. Jones, covering the land
described as follows, to-wit:
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,1.)

All of the north half of Lot 3, and all of Lot 4, on
Block 3, Plat "D", Logan Farm Survey, situated in Section 28, Township 12 North of Dange 1 East of the Salt
I.ake Meridian, containing 30 acres, less the land occupied by the Oregon Short Line Railroad. Together with
21 shares of the capital stock of the Logan Northwest
Field Irrigation Company;
and all sums and amounts due or hereafter to become due on the same, with full power to said assignee to
use all legal and lawful means for the recovery of the
same as fully and to all intents and purposes the same as
might be done by the assignors thereof.
Witness our hands this 6th day of February A. D.
1928.
Signed: Alfred J. Bell
Signed: Eva S. Bell
Signed in the presence of:
Signed: Lyman Van Orman.
(Duly verified.)
Defendant's "1" is a sheet from plaintiff's purported
account book showing the words "account for father" on
the 7th item which words the plaintiff admitted that he
had added since the ac·count was made. (Tr. 25.)

BILL OF EXCEPTIONS.
DIRECT EXAMINATION.
6

7

JO.HN E. OLSEN, witness for plaintiff, testified
as follows:
Plaintiff left Exhibit "A" with the First National
Bank for ~collection about a year ago. Defendant
came in, pursuant to :notice, and brought certain
receipt, and asked, as I remember, if these credits
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Tr. Page

were on the note. I don't remember that he made
any claim that he did not owe the note.
CROSS EXAMINATION.
8

I couldn't 'Say whether those receipts were
signed by Alfred J. Bell. I can't remember any
conversation with Mr. Jones as to whether he owed
the note or had any defense to it or. anything e1se.
Re-DIRE'CT EXAMINATION.

9

It seems to me that the note was in the bank
for some little time. It was finally delivered back.
I can't remember that Jones said anything about
paying it.

A. M. BELL., the plaintiff, testified as follows:
My name is A. 'M. Bell, I am the plaintiff in this
action. I am the son of A. J. Bell, or Alfred J. Bell,
10 the payee in that note. I was in Honolulu when
that note was 'Signed, July 30th, 1934. I came back
11 May 30th, 1936. The note was delivered to me by
12 my father about June 15th, 1936. At that time I
·had advanced father about $215.50.
13

Mr. Fonnesbeck:
strike it out.
The Court:

I object to that and move to

The answer may remain.

Mr. Rich: Q: When you came back did he owe
you any more than that?

A:
Q:
A;

Yes Sir.
How much?
Around $108.23.

Mr. Fonnesheck:

The same objection.

A: I haven't the checks for the old amounts.
I have nothing but the ·check stubs.
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Mr. Rich: Tell the court what this $38.00 was
for that your father was owing you when you came
back from Honolulu?
Mr. Fonnesbeck: The same objection.
The Court:

Overruled.

Witness: Here is a life insurance premium to
father, $127.75. That is father's insurance. $38.23,
here is another item for mother and dad. I didn't
get the total of that. Twenty dollar~s. And then
several accounts to mother's account. They were
carried that way. It is just listed as mother's account. They aggregated $215.50 and $108.25, $323.75.
Father gave me the note for what he was owing me.
15 After I got the note I went ahead and tried to make
16 collections upon it. September 12, 1936, Jones made
a $50.00 payment. November 12th, 1936, there was
another $50.00 payment made to me, those payments
were endorsed on the note. On March 12th, 1937, a
17 $10.00 payment was made. The next payment was
August 12th, 1937. The note was paid down to
$707.63.
19

Mr. Rich: Plaintiff offers plaintiff's exhibit 2, being a check dated July 3, 1936, payable to Dr. Cowan,
given for treatment of his mother.
Mr. Fonnesbeck: We object to that on the ground
that it is immaterial, irrevelant and incompetent.
The Court: On what ground can you make the offer, if you are in here as a bona fide purchaser for
value of the not of the 15th day of June, 1936?
Mr. Rich: Our theory is that we advanced money
on the strength of this note.
The Court: The objection is sustained.
Mr. Rich:

All right.
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The Court: Are they all the same after the date?
Mr. Rich: Yes.
T-he Court:
your offer.
20

You had better read into the record

Mr. Rich: Ali right, we offer to prove that on December 26, 1936-Mr. Fonnesbeck:
and the payee.

Just state the check, the date,

Mr. Rich: To Richards Mortuary,
$175.00 on behalf of the father.

the

sum of

'Mr. Fonne.sbeck: We object to that as not within
the issues, the part you are offering. The exhibit
speaks for itself.
Mr. Rich: I don't care anything about it. I will
quit.
Mr. Fonnesbeck: ·The same objection to that
check.
The Court: If these checks are all dated subsequent to the date of the purchase note, they are immaterial. I think I will sustain the objection. All
exhibits are subsequent to the 15th day of June, 1936
Mr. Rich: All right, take the witness.
CROSS E.XAMINATION.
I was working in Honolulu. I advanced money to
my mother and father. My brother turned the money
over to the folks.
My brother paid ten dollars a
21 month for a period of about nine months, that is all
I had him turn over to the folks for me. I was down
there 2! years. Part of the $323.00 was paid before
I went away. $215.00 was advanced June 1935, in
three payments .in June. About the 15th of June. I
have never been able to locate the check·s since I returned from the I'Slands.
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Mr. Fonnesbeck: You don't have the dates?
A: No I just included the date to keep the book
up to date. I haven't the checks for what I paid
father that far back.
Q: Did you keep any books of what your father

paid you back?
A: I don't have much of a system of bookkeeping.
You can't produce any records of what your
father paid back?
Q:

23

A: No, I ·can't. I don't know what the $20.00 is
for that I let father have. 'My father and mother
had aecommodated me, so I turned that money to them
at that time. I advanced the money to them because
24 they needed it. I couldn't say whether the $38.50
was paid to the hatchery or to father.
Q:

What does the record show?

A: That is exactly what it says, that it wa·s advanced for father.

25

Q:

You have added that since?

A:

I don't know.

"Advanced for father," that was not put in at
the time when this entry was made?
Q:

A: No, it is not in ink.
You had just as well be honest about it, you
know you put that in since.
A: Since the check was written, it may have been,
I would not say it has been put in since the law suit
was started.
Q:

Mr. Fonnesbeck: I would like to have this record
marked and offer it as part of my cross-examination.
I call the court's attention to the pencil notation "ad·
vanced for father".
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A: I loaned money from father, when I needed it,
when I was young in business.
When you got older and got in business for
yourself, you intended to help. your father and
mother ba·ck?
A: That is what I did. Yes sir.
Q:

28

Mr. Fonnesbeck:
Defendant's exhibit 5, check
dated March 5, payable to A. J. Bell was endorsed
"pay to Baugh Plumbing Company for the account
of A. J. Bell, by A. M. Bell." That $10.00 check was
paid for A.. J. Bell's account, to take care of a bill
father owned the Baugh Plumbing.

29

Mr. Ri·ch: Mr. Bell, when was the first time you
knew the defendant claimed he didn't owe this note.
'Mr. Fonnesbeck: We object to that as immaterial,
irrevelant and incompetent.
The Court:

Overruled.

A: After we 'Started an action and I went to your
of.fi.ce and you had the Reply.
Mr. Rich: That is all.
Mr. Fonnesbeck:

That is all.

The Court: Did you ever tell anybody outside of
the family you had purchased the note?
A:

.

I don't believe so.

Mr. Rich: Did you ever tell the defendant.

31
32

A: I think I did, because I was calling on ·him to
collect the payments. I gave a receipt every time I
got a payment. I havrn't any ·copies of those receipts.
Attorney L. E. NELSON i·s called as a witness for
plaintiff and testifies 10 per cent of the amount due
is reasonable attorney's fees.
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PARLEY P. JONES, defendant, produced on his
own behalf, testified as follows:
34
35

My name is Parley P. Jones. I made all payments
on that note A. J. Bell, as the checks show. A.M. 'Bell
has never told me that he wa·s the owner of that note.
'Mr. Fonnesbeck: When did you first become indebted to A. J. Bell?
Mr. Rich: We object to that as incompetent, and
immaterial, the .note speaks for itself.
The Court:

Overruled.

A: I bought some land off him, 30 acres in 1938,
as evidenced by escrow agreement, Exhibit 6 (defendant's exhibit 6 is received in evidence.) Defendant's Exhibit 8 and 8-A is note and mortgage
for $1000.00 signed by me and my wife for $1000.00
to Utah Mortgage Loan Corporation, this was part of
37 the balance, $3000.00 due Alfred J. Bell on said escrow. Ex. 9 is mortgage for $100.00, making $1100.00
thus paid to Alfred J. Bell, as that was indebtedness I assumed for Bell (Ex. 8, 8-A and 9 are offered
and received as evidence over plaintiff's objection).
After I purchased this land from A. J. Bell, I made
a loan of $2000.00 from Mr. Bodrero to finish paying
Mr. Bell (mortgage for $2000.00 dated December 1,
38 1930, recorded April 14, 1931, by plaintiff to Bodrero, is offered in evidence). Later I applied for a
loan from the Federal Land Bank to pay these creditors. Bodrero signed a scale down agreement to
accept $1850.00 and the Utah Mortgage Loan .signed
to accept $1100.00, Arfred J. Bell also signed a ·scale
down agreement; Exhibit 10 is a photo-static copy
scale-down agreement he signed. I saw him sign it
in Cardon's office. (Exhibit 10 is offered in evidence
40 over plaintiff's objection.) Exhibit 11 is the closing
sheet of the Federal Land Bank, showing the scale
36
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down agreements. Exhibit 1 and 12, the first pay::.
ments made to A. J. Bell on that land. I didn't have
41 any other obligation to Alfred J. Bell except on that
land I bought from him. I paid those checks and
signed mortgages for $1100.00 also borrowed $2000.00
from Bodrero to settle with Bell. I made this note to
42 Mr. Bell while my Federal Loan was pending. When
we got this Federal Loan I understood this loan was
cancelled.
'Mr. Rich: 'That may go out.
Witness: When 'Bell signed the scale-down· agreement. I thought that he would be wiped out.
Mr. Rich: I object to what he thought as immaterial.
The Court: I will strike out that phrase.
43

Witnes·s: The money was paid out as per the closing sheet Exhibt 11 (Exhibit 11 is admitted in evidence over objection) . I don't remember how much
44 was due Mr. Bell when I signed that note. I applied
for $4700.00. The Federal Land Bank would not approve that much. Mr. Bodrero made his scale-down
and Mr. Bell came in and made his scale-down. Mr.
Cardon, as agent of the Federal Land Bank disbursed
the proceeds, of the loan to my creditors in aC'cordance with their scale-down agreements.
After a little while Mr. Bell came down with that
$850.00 note. I had thought by that scale-down agreement that everything was wiped out, because Mr.
45 Bell scaled down and agreed to accept $150.00. I a·ctually got a loan through for only $3400.00. The Utah
Mortgage and Bodrero had first mortgages on my
land, Mr. :Bell was in the nature of a third mortgage;
he had to take whatever was left.
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CROSS EXAMINATION.
46

It is not a fact that I am owing Mr. Bodrero or Mr.
Bell any other obligations. My loan was not approved for $4 700.00. The closing sheet does say: "This
47 loan is approved on condition that all debts both secured and unsecured are scaled down to an amount
not to exceed $4 700.00. We are in receipt of an
agreement from ea·ch of the following, by the terms
of which he agrees to accept the following sum in
full·.satisfaction of his claim." We never got $4700.00
1\fr. Fonnesbeck: You are surely trying to mislead
him. There was only $3400.00 approved by the Federal Land Ba~nk; you know that.

48
49

l
(

Witness: I continued to pay on the note after that,
through rny ignorance. I said to 'Mr. Bell, "Mr. Bell,
I thought the note was cancelled." The plaintiff was
acting as agent for his father. I don't remember
50 saying that to plaintiff. (Exhibits 13 and 14 "Closing
Loan Statement," and "N ote:s of Approval of Loan,"
are admitted in evidence over objection. Likewise
is the mortgage by defendant to Louis F. Bodrero for
$1850.00, recorded in Book 67 of mortgages page 367)
51

52

LOUIS F. BODRERO, called as witness for defendant.
My name is Louis F. Bodrero. I made a loan to
Mr. Jones to pay for that land he bought from Bell.
Later Jones made a Federal Land Bank Loan, I signed a scale down agreement to accept $1850.00, which
I received.
CROSS EXAMINATION.

53

It is not a fact that there were other obligations
owing to me by Jones. I don't know what Mr. Bell
got, but I know it was closed at Cardons..
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JOSEPH H. WATKINS, Jr., called as witness for
plaintiff.
54

My :name is Joseph ,H. Watkins, Jr. I handle farm
loans. I have access to the original records. Mr.
J one's borrowed $3500.00.
Mr. Rich: Now, then, is there anything, a;ny other
additional obligation there to make that legal?
Mr. Fonnesbeck: 'That is clearly incompetent.

The Court: Objection sustained.
55 that $4700.00 figure means~

Ask him what

Mr. Rich: Q: If I get this, he could ·carry $1200.00
more than he got and that would still· be legal?
A: That is correct.
CROSS EXAMINATION.
Mr. Jones made application for $4700.00, it was
56 approved for $3500.00. If a particular creditor scaled down to a certain 1sum and signed that scale down
agreement with the Federal Land Bank, and got that
money, that settled his obligation; no matter what it
wa:s before, if he agrees to take a certain figure that
settles it.
57

Mr. Rich: But if a man had other obligations, it
didn't settle other obligations?

A: The object of a scale-down agreement or requirement is to settle a man's. obligation. If "A"
58 signs a scale-down agreement to ac·cept so much,
58 that settles the obligation.
59

60

A. J. BELL, called as witness for plaintiff.
My name is Alfred J. Bell, I am named ~s payee in
the note sued on. That is my sig.nature on the s·caledown agreement, exhibit 10. I can't state how much
Jones was owing me at the time negotiations were
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67
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69

70
71

72
'14

25

pending for a Federal Land Bank Loan when Exhibit 10 was. signed. I don't know what that $400.00
was for, stated in the scale-down agreement. I knew
that Mr. Jones was making a loan from the Federal
Land Bank. I also knew that Jones made a loan
from Bodrero to pay me on that contract. When I
refer to the balance due me from Jones, I mean the
balance due on the sale ·contract, Exhibit 6, of ~8!
acres for $3200.00, I got $200.00 down. I remember
about the $2500.00 mortgage I had on that land, payable to Utah Mortgage Loan Corporation. Parley P.
Jones and wife signed with me for $1100.00 loan to
. Mortgage Loan Corporation got the $1100.00 that
cleared the matter up. I remember Mr. Bodrero got
some money on Mr. Jones' Federal Farm Loan, I
don't remember how much. If the papers show
$1850.00, I suppose that would be correct. I don't
remember what I got, or what I scaled down to. That
note was the balance that was due me for the 28l
acres of land, and it was given me to clear Mr. Jones
in making that Federal Land I~·ank Loan. $850.00
was the balance due. After I had agreed to ·cut down
400.00 the balance was $850.00. Jones never told me
that the note was paid. I sold the note to my son for
obligations that he had turned to me prior to that
time. I don't know which document, the scale down
agreement, or the note for $800.00 was signed first.
I thought that note was given me at the close of our
trans-~_ction.
-Mr. Jones didn't owe the Utah Mortgage anything
until he signed the mortgage with me, on which I and
my wife signed first. I don't know when it was
agreed to cut his ,contract indebtedness down $400.00.
I don't have any distinct recollection about it. I
couldn't say whether it was $350.00 or $400.00, or
$450.00 that I agreed to cut off. I do know that I
cut down a certain amount on that obligation. I also
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remember that when the Federal Land Bank was
going to make a loan to Mr. Jones, that they wanted
all of the creditors to sign up for a certain amount,
so as to get Jones' indebtedness cleared up. I understood, that is why I ~signed and Bodrero and the Utah
75 Mortgage had to sign. I believe we went over to
Joseph E. Cardon's to ~sign up the scale-down agreement. I do remember that I went in there and signed up, they would not let Jones have the money until
they knew how much the creditors were willing to
settle for.
Q: And :so you signed this document (Exhibit 10)
to show what you would settle for; isn't that right?

A: I don't know whether that is the one I signed
or not.
Q:

You said that is your signature?

A: That is my !Signature. I can tell that is, my
signature. I don't remember getting the $150.00, I
wouldn't say that I didn't get it.
77

I don't remember what my son had done for me
before he came back from Honolulu. I can't remember where or when it was that I turned the note over
to him. I know immediately after he returned from
78 Honolulu he paid my wife's hospital bill. I could not
say how soon. That was his mother. We, like other
parents did a lot for our children, they help us back
later on. I hope we are not different from other
folk~s in that respect.

ORDER E·XTENDING TIME.
(Title of C·ourt and C.ause.)

Good cause appearing therefor it is ordered that the
defendant have 60 days additional time in which to pre-
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pare, serve, and file Bill of Exceptance in the above entitled cause.
Dated this 23rd daf of December, 1939.
LEWIS JONES, District Judge.

NOTICE OF APPEAL.
(T~~tle

of Court and Cause.)

To the Plaintiff above named, and to his attorney,
Jesse P. Rich, and to the Clerk of the above entitled
Court:
You and each of you will please take notice that the
defendant above named hereby appeals to the Supreme
Court of the State of Utah from the Findings of Fact and
Conclusions of Law and Judgment made and entered by
the above entitled court on the 25th day of November,
1939, in favor of the plaintiff and against the defendant.
This appeal is taken both on the law and on the
facts.
Dated this 17th day of February, 1940.
LEON FONNESBECK,
Attorney forr Defendant.
Due and legal service of the above Appeal is hereby
acknowledged this 17th day of February, 1940.
JESSE P. RICH,
Attorney for Plaintiff.

NOTICE OF CROSS APPEAL,.
(Title of Court and C;ause.)

To the defendant above named and to his attorney,
I..~eon Fonnesbeck, and the Clerk of the above entitled
Court:
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You and each of you will please take notice that the
plaintiff above named hereby cross-appeals to the Supreme Court of the State of Utah, from the part of Finding No. four of the findings of fact and conclusions of
law, wherein the court finds that the plaintiff is not a
holder in due course on the note sued upon. Plaintiff appeals from no other part of said findings or judgment but
is satisfied with the result rea:ched by the court.
Dated this 21st day of February, A. D. 1940.
-JESSE P. RICH,
Attoffney for Plaintiff.

Due and legal service of the above notice of Cross
A.ppeal is hereby acknowledged this 21st day of Feb. 1940.
LEON FONNESBECK,
Attorney for Defendarnt.

IN THE SUPREME COURT OF THE STATE OF UTAH.

i\_. M. BEL·L, Plaintiff and. Respondent
vs.
PARLEY P. JONES, Defend.ant and Appellant
_t\.SSIGNIMENT OF ERRORS.
ERROR NO.1.
The Court erred in entering judgment in favor of
plaintiff and against defendant for $876.89 and $85.00
attorney's fees, or for any amount for the reason that the
evidence is insufficient to ~sustain any judgment or any
liability on the purported note sued on, but conclusively
shows that the defendant was not indebted to Alfred J.
Bell (s.ee Escrow Agreement and A'Ssignment thereof by
Alfred J. Bell to the Utah Mortgage Loan Corporation,
defendant's exhibit "6"), Abstract page 14.
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ERROR NO.2.
The Court erred in failing to find that the existing
obligation between defendant and Alfred J. Bell, the
payee in said note, at time said note was signed, was the,
note herein 'SUed on, and in failing to find that said obligation (note) was settled by the scale-down agreement,
defendant's exhibit "10", Abstract page 12.

ERROR NO.3.
The Court erred in failing to find in favor of the defendant and against the plaintiff on defendant's counterclaim, as alleged in defendant's Answer arnd Counterclaim, (Ab. page 3), and shown by checkiS or by defendant's exhibit "2" to "5", Abstract page 14.

ERROR NO.4.
The Court erred in failing to find and hold that the
plaintiff and the payee in the said note are estopped from
asserting and claimirng that the existing obligation due
from defendant to plaintiff, Alfred J. Bell at said time,
August 13, 1934, was $850.00, or any sum other than
$400.00, as represented by the payee in the Beale down
agreement and from asserting or claiming that said obligation was not scaled down and settled by the sum of
S150.00 paid by the Federal Land Bank of Berkeley, California.

ERROR NO.5.
The Court erred in failing to find that the balance, if
any indebtedness was due from defendant to Alfred J.
Bell, \vas paid by defendant and his wife executing as endorsers with Alfred J. Bell, a note and mortgage in favor
of the Utah Mortgage Loan Morporation, as alleged by
defendant and evidenced by defendant's exhibit "8-A"
and "9", Abstract page 12.
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ERROR NO.6.
The Court erred in permitting plaintiff to testify
over defendant's objection as to amounts of money he had
advanced to his father, Alfred J. Bell, prior to receiving
said note from his father. (Tr. 12-14, Ab. 16.)

ERROR NO.7.
The Court erred in permitting plaintiff to testify,
over defendant's objection, as to the first time he knew
defendant claimed he didn't owe this note. (Tr. 29, Ab.
page 20.)

ERROR NO.8.

., ..~

The Court erred in its finding No. 5, finding that "at
the time of the execution of the said note, defendant was
indebted to the plaintiff in the sum of $1250.00, etc." and
in all of the said finding, for the reason that no such
claim or issue is made or raised in the pleadings, the evidence affirmatively shows that defendant's indebtedness
to Alfred J. Bell was wholly predicated upon the land contract in the sum of $3200.00, that the $200.00 was paid at
the time of the execution of the ,contract, that subsequently during the years 1928, '29, '30, '31, and '32,
$580.00 additional was paid by defendant to Alfred J.
Bell (defendant's exhibit "12"), and that Alfred J. Bell
had a mortgage upon the said premises in the sum of
$2500.00 to the Utah Mortgage Loan Corporation and that
he assigned the said contract,escrow agreement, to the
1said Utah Mortgage Loan Corporation, defendant's exhibit "8" and "8-A". (Ab. page 12.)

ERROR NO.9.
The Court erred in its finding No. 6, finding that
"the note sued on in this action, represented the balance
due on the purchase price on the following des·cribed
Ian d, to-wit:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

31
The North half of Lot Three and all of Lot Four of
Block Three, Plat "D" Logan Farm Survey, containing thirty acres, less the land occupied by the
O.S.L.R.R. situated in the Northwest Quarter of
Section Twenty-eight, Tow.nship twelve North,
One East of the Salt Lake Meridian.
Together with any and all water rights and irrigation ditches belonging or in anywise appertaining thereto, and especially includi,ng twenty-one
shares in the Logan Northwest Field Irrigation
Company.
for the reason that no such issue or claim is raised in the
complaint or any of the pleadings, the plaintiff in his
complaint, sought a personal judgment only against defendant, but thus winds up with a secured judgment.
ERROR NO. 10.
The Court erred in its finding No. 7, finding that
Alfred J. Bell did not represent to the Federal Land Bank
that the existing obligation at that time from defendant
to Alfred J. Bell was $400.00 and no more, etc." for the
reason that such finding is contrary to the admitted and
conclusive evidence in the case, defendant's exhibit "10",
Abstract page 12.
ERROR NO. 11.
The Court erred in its finding No. 9, finding that the
said note was not delivered through inadvertance and
mistake, etc. for the reason that the evidence conclusively shows that at the time of the execution of the said
note the defendant was not indebted to Alfred J. Bell in
any sum whatsoever in excess of the $400.00, which sum
was compromised in the scale-down agreement to $150.00,
which was paid to Alfred J. Bell by the Federal Land
Bank of Berkeley.
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ERROR NO. 12.
The Court erred in its ·conclusion of law No. 3, that
the said note was not ·compromised and settled by the
scale-down agreement.
ERROR NO. 13.
The Court erred in its conclusion of law No. 4, that
the plaintiff is not estopped from asserting and claiming
that the note sued upon in this action is a valid and existing obligation, and that the same was rnot compromised
and ·settled on or about the 13th day of August, 1934, by
the scale-down agreement signed by Alfred J. Bell, defendant's exhibit "10", Abstract page 12.
ERROR NO. 14.
The Court erred in its conclUJsion of law No. 5, that
the amount paid by the defendant on the said note was
not paid under dures~s or mistake of law or fact and holding that the same ·con not be recovered by defendant and
that the defendant is not entitled to recover anything on
his Counterclaim.
ERROR NO. 15.
The Court erred in entering its Judgment in favor
of the plaintiff and against the defendant for $876.89 and
$85.00 attorney's fees and In its Judgment that the said
amount, "is the balance due on the purchase price of the
following described larnd:
The North half of Lot Three and all of Lot four of
Block Three, Plat "D" Logan Farm Survey, containing thirty acres, less the land occupied by the
O.S.L.R.R. situated in the Northwest Quarter of
Section twenty-eight, Township Twelve North,
Range One East of the Salt Lake Meridian.
Together with any and all water rights and irri-
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gation ditches belonging or in anywise appertaining thereto, and especially including twenty-one
shares in the Logan Northwest Field Irrigation
Company."
for the reason that such Judgment is wholly outside of the
scope of the complaint and the theory of the action upon
·w·hich plaintiff'·.s complaint was predicated and filed in
said action.
Dated this 13th day of March, 1940.
LEON FONNESBECK,
Attorney for Defen.dant and Appellant.
Received copy of the within Assignment of Errors
this 13th day of March, 1940.
JESSE P. RICH,
Attorney for Plaintiff and Resporndent.
CROSS ASSIGNMENTS OF ERROR.
(Title of Court and C.ause.)

Comes now the plaintiff and hereby makes the following cross assig;nments of error:

I.
The Court erred in its finding number four in finding
that plaintiff was not a holder in due course of the promissory note sued upon in this action and for a valuable
·consideration without notice of any defect in title.
Dated this 14th day of March, A. D. 1940.
JESSE J. RICH,
Attorney for Plaintiff and Resporndent.
Received copy of the within Cross Assignments of Error this 14th day.of March, 1940.
LEON FONNESBECK,
Atto~ey for Defendant and Appelbant.
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